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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

BEFORE THE ADMINISTRATOR 

In the Matter of: 

 

Bayer CropScience LP and  

Nichino America, Inc.,  
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MOTION TO CORRECT INITIAL DECISION BY  

BAYER CROPSCIENCE LP AND NICHINO AMERICA, INC.   

 

Petitioners Bayer CropScience LP and Nichino America, Inc. respectfully request that the 

Tribunal issue a corrected Initial Decision to address certain errors in quotations to the hearing 

transcript identified below.  This Motion to Correct is similar to a motion for correction of 

clerical errors pursuant to Fed. R. Civ. P. 60(a) and is filed pursuant to the Tribunal’s general 

power under 40 C.F.R. § 164.40(d) “to take actions and decisions in conformity with statute or in 

the interests of justice.”  Petitioners have conferred with Respondent the United States 

Environmental Protection Agency and Respondent does not object to this motion. 

The preliminary transcript for the May 10, 2016 hearing was issued on May 13, 2016 

(“Preliminary Transcript,” Dkt. No. 29).  The Parties filed a Joint Motion to Conform Transcript 

on May 16, 2016 (Dkt. No. 30), which was granted on May 17, 2016 (Dkt. No. 31), and a 

corrected transcript was issued on May 18, 2016 (“Final Transcript,” Dkt. No. 32).  The Final 

Transcript includes most of the corrections requested by the parties, although some were omitted, 

apparently inadvertently. 

The June 1, 2016 Initial Decision provides certain transcript quotations taken from the 

Preliminary Transcript that differ substantively from the actual testimony given at the hearing as 
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reflected in the Final Transcript and/or corrections requested by the Parties and ordered by the 

Tribunal.  Petitioners request that the Tribunal issue a corrected Initial Decision that corrects the 

following transcript quotations: 

Initial Decision at 17 n.26: 

At hearing, Ms. Sanson indicated Petitioners disagreed with EFED’s finding and 

believe the data shows that the pesticide and its metabolite are well below the 

EPA’s level of concern and not increasing over time, but are “still a little bit 

concerned, based upon the actual use of the product.” Tr. 125. 

This should be corrected to match the Final Transcript, which reads as follows: 

“and we’re still below levels of concern, based on actual use of the product.” 

Final Tr. 124:17-19.  

 

Initial Decision at 18: 

“The last formulation, it was September 28th [2015], and I became aware of the 

more difficult discussions with EPA on the time limit extension for conditional 

registration,” Mr. Johnson testified. Tr. 173–74. 

The Parties jointly requested that this be passage be corrected to “and I then 

became aware.”  Joint Mot. to Conform at 14 (Dkt. No. 30).  This correction was 

one of several omitted from the Final Transcript, apparently inadvertently. 

 

Initial Decision at 31: 

Tr. 128 (Sanson: “I would say it was a scientific, but more of a political 

decision.”) 

This should be corrected to match the Final Transcript, which reads as follows: “I 

would say it was not scientific, but more of a political decision.” Final Tr. 127:4-

5. 

Petitioners respectfully request that a corrected Initial Decision be issued before the June 

13, 2016 deadline for filing an appeal to the Environmental Appeals Board, to ensure that the 

Initial Decision accurately reflects the testimony and the appeal proceeds on an accurate factual 

record. 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on this 3rd day of June, 2016, a true and correct copy of the 

foregoing Motion to Correct Initial Decision by Bayer CropScience LP and Nichino America, 

Inc. was filed electronically using the EPA OALJ e-filing system; and served in the following 

manner to the below addressees: 

Electronically Using EPA OALJ e-filing system: 

 

Sybil Anderson, Headquarters Hearing Clerk 

Office of Administrative Law Judges 

U.S. Environmental Protection Agency 

Ronald Reagan Building, Room M1200 

1300 Pennsylvania Avenue, N.W. 

Washington, DC 20004 

202-564-6261 

Anderson.sybil@epa.gov 

 

 

 

By Email: 

 

 

Michael B. Wright, Staff Attorney 

Ryan Yaeger, Staff Attorney 

Office of Administrative Law Judges 

USEPA Headquarters  

William Jefferson Clinton Building  

1200 Pennsylvania Avenue, N.W.  

Mail Code: 1900R  

Washington, DC 20460 

Wright.michaelb@Epa.gov 

Yaeger.ryan@Epa.gov 

 

Ariadne Goerke 

Robert G. Perlis 

Scott Garrison 

Michele Knorr 

Pesticides and Toxic Substances Law Office 

Office of General Counsel (Mail Code 2333A) 

U.S. Environmental Protection Agency 

WJC North 7318B 

1200 Pennsylvania Avenue, N.W. 

Washington, DC 20460 

goerke.ariadne@epa.gov 

Perlis.Robert@epa.gov 

garrison.scott@epa.gov 

knorr.michele@epa.gov 

 

Counsel for Respondent 



 

 

Katherine M. Fowler 

Sarah B. Mangelsdorf 

One South Memorial Drive, 12th Floor 

Saint Louis, MO 63102 

kfowler@foxgalvin.com 

smangelsdorf@foxgalvin.com 

 

Counsel for Amicus Curiae Growers 

 

Kirsten L. Nathanson 

Warren U. Lehrenbaum 

Jared B. Fish 

Preetha Chakrabarti 

CROWELL & MORING LLP 

1001 Pennsylvania Ave., N.W. 

Washington, DC 20004 

knathanson@crowell.com 

wlehrenbaum@crowell.com 

jfish@crowell.com 

pchakrabarti@crowell.com 

 

Counsel for Amicus Curiae CropLife America 

Stephanie Parent 

Hannah Connor 

Center for Biological Diversity 

PO Box 11374 

Portland, OR 97221 

sparent@biologicaldiversity.org 

hconnor@biologicaldiversity.org 

 

Counsel for Amicus Curiae Center for 

Biological Diversity 
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